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WILL INDIGENOUS RIGHTS CHANGE AUSTRALIA

Les Malezer

The title of my keynote presentation ‘Will Indigenous Rights Change Australia’ is quite broad and can lead to a myriad of different discussions.  So let me first explore some preliminary thoughts.

Recently I listened to an international seminar addressing indigenous rights where a member of the audience complained how hard it is in Australia to bring public debate and governmental policy-making into line with Aboriginal rights.  

(And here I am specifically referring to Aboriginal rights, as distinct from indigenous rights.)

This immediately brought my thoughts to the question ‘What Aboriginal rights are we talking about?’

Again recently, I participated in a ‘thought-provoking’ Amnesty International Australia debate about ‘What are rights, are they just moral desires, and do they mean anything or amount to anything if they are not laws?’

If ‘rights’ do have legitimacy in governance, we might perceive that the new millennium has witnessed a decline in respect for human rights and the rule of law at both the domestic level and the international level.

There have been illegal wars, the secret renditions, illegal detentions, abuse of asylum-seekers, anti-sedition laws and draconian anti-terrorism laws.

In Australia, we have also abused workers rights, removed anti-discrimination laws and expressed rising intolerance.

In short the protection of human rights and the pursuit of justice may be discarded elements in Australian law-making.

Concern for Aboriginal rights could be no more than a fanciful desire by Aboriginal people and a section of the Australian community but not a factor of governance.

But going back to the first point, why are we having such difficulty in Australia having a discussion based upon Aboriginal rights?  

The answer to that particular question could be that, in Australia, there are ‘technically’ no Aboriginal rights.

There are no rights borne out of the colonization of Australia because for two centuries Australia has clung to the concept of terra nullius.

No treaties were concluded to codify Aboriginal rights (and in fact ‘treaties’ were specifically banned by proclamation of the Governor).

The Constitution of Australia does not recognise any Aboriginal rights.

Land Rights is not guaranteed for Aboriginal People with some exceptions such as in the Northern Territory, New South Wales, and parts of South Australia.

Even Native Title, recognised by the High Court as a right under Australian common law, was affected by the Native Title Act Amendment Act of 1998 to the extent that the common law rights are no longer recognised.

The Racial Discrimination Act 1975 could beconsidered as providing rights to Aboriginal people but in fact the RDA only protects Aboriginal people against discrimination and may not confer any particular Aboriginal rights.

So, in total, it could be a dismal truth that there are no Aboriginal rights recognised by the Government of Australia and, in that case, it is likely that any claims based upon Aboriginal rights are likely to fail.

Remembering also that there may be a global decline in respect for human rights, and our struggles in Australia are even more desperate.

Unfortunately at this point in Australia’s history it seems the government has returned to the general position that Aboriginal people are not capable of raising our children, protecting our families, managing our organisations, or determining our futures.

The government justifies State interventions in the most basic areas of civil, political, economic, social and cultural rights.

Since the demise of ATSIC the voice of the Aboriginal people has been quashed, and news media has generated a picture of desperate people and dysfunctional communities.

Ironically, the picture in Australia has changed from the view that Aboriginals are victims of an imposing government and Australian society to one where we, as Aboriginals, are to blame for our predicaments.

But this is an Australian view, which is not supported by the international community.

Over twenty five years ago the United Nations became convinced that the situation of indigenous peoples around the world, including Australia, was consistently exploited by governments and economic interests.

In 1984 work begun on drafting a declaration on the rights of indigenous peoples.

This declaration was finally adopted by the United Nations General Assembly on 13 September last year.

The road to concluding the declaration was not an easy one and many participants at one stage or another did not believe that a declaration would ever be finalised.

The Declaration was adopted by 144 votes in favour, and 4 votes against.

Australia, to our great shame, voted against the Declaration along with Canada, New Zealand and USA.

We should note that these 4 negative votes are more a reflection upon these countries – former British colonies that have not ‘de-colonised - than they are upon the Declaration itself.

So let us turn our attention to the Declaration.

First, we look at who are indigenous peoples and why there is a need for global action by the United Nations.

Indigenous Peoples:

· Have historical continuity with pre-invasion and pre-colonial societies that developed on their territories

· Consider themselves distinct from other sectors of the societies now prevailing in those territories

· Are determined to develop and transmit to future generations their ancestral territories, and their ethnic identity

· See the basis of their continued existence as peoples in accordance with their own cultural  patterns, social institutions and legal systems

· Number about 300 million, with over 5,000 languages

· Live in over 70 countries in all the world's regions

· from the Arctic to the Amazon

· from the Sahara to the Pacific Islands

· Live in the majority - more than 150 million - in Asia 
in countries such as Bangladesh, Burma, China, India, Indonesia, Japan, Malaysia, Pakistan, the Philippines, Sri Lanka and Thailand

· Include 30 million in Latin America
and are over half the population in Bolivia, Guatemala and Peru.

· Are guardians of biological diversity. Many of the areas of highest biological diversity on the planet are inhabited by indigenous peoples. 

· Share with the ‘Biological 17’. The 17 countries that are home to more than two thirds of the Earth’s biological resources, are also the traditional territories of most of the world’s indigenous peoples.

· Provide valuable lessons for the conservation and sustainable consumption of biological resources. Various studies have shown that biological and cultural diversity are intricately linked: it is language that contains and transmits the ecological knowledge accumulated by indigenous people.

As I briefly mentioned the United Nations was convinced that the situation of Indigenous Peoples around the world is a matter of international concern, thus challenging the concept that matters relating to Indigenous Peoples were ‘domestic issues’ and the jurisdiction of national governments.

This concern of the United Nations is expressed in the Preamble of the Declaration.

PP5  Concerned that indigenous peoples have suffered from historic injustices as a result of, inter alia, their colonization and dispossession of their lands, territories and resources, thus preventing them from exercising, in particular, their right to development in accordance with their own needs and interests

PP6  Recognizing the urgent need to respect and promote the inherent rights of indigenous peoples which derive from their political, economic and social structures and from their cultures, spiritual traditions, histories and philosophies, especially their rights to their lands, territories and resources

PP12  Recognizing also that indigenous peoples have the right freely to determine their relationships with States in a spirit of coexistence, mutual benefit and full respect

PP16  Encouraging States to comply with and effectively implement all their obligations as they apply to indigenous peoples under international instruments, in particular those related to human rights, in consultation and cooperation with the peoples concerned

Although the Declaration is not a legally binding instrument it is intended to serve “as a standard of achievement to be pursued in a spirit of partnership and mutual respect” between states and Indigenous Peoples.

It also provides “the minimum standards for the survival, dignity and well-being of the Indigenous Peoples of the world” (Article 43).

The Declaration consists of 24 preambular paragraphs and 46 operative articles setting out the international human rights of Indigenous Peoples including self-definition as Indigenous Peoples; the right of self-determination; rights to lands; territories and natural resources; free, prior and informed consent, and rights embodied in the principle human rights instruments.

You will note that I am now religiously using the term Indigenous Peoples.

The use of the word ‘peoples’ with the ‘s’ at the end was one of the major battles in negotiations on the Declaration.

The controversy existed over whether we are ‘peoples’ with the right of ‘self-determination’ as recognised in the UN Charter, the Covenant on Civil and Political Rights and the Covenant on Economic, Social and Cultural Rights.

This battle was won and the right of self-determination is the cornerstone of the Declaration on the Rights of Indigenous Peoples.

Article 3 - Indigenous peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

Covenants

All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence.

Let me quickly point out the Articles in the Declaration that give some meaning to the right of:

Self-determination

Articles 3, 4, 5, 18, 19, 20, 23, 30, 31, 32, 33, 34, 35

Reparation and Adjudication

Articles 8, 10, 11, 12, 20, 27, 28, 32, 40

The Declaration is an extremely useful tool for people and organisations that work in human rights at the local, national and global levels.  

It has derived its contents from a number of treaties, and declarations, and guidelines, and bodies of principle.  

Significantly it has also relied upon the jurisprudence of the human rights bodies that have been set up by the UN and charged with monitoring the implementation of the various treaties.

The rights contained in the Declaration are not new. 

They are rights already codified by the member states of the United Nations; they are rights embodied in countless treaties.  

They are rights which have existed for the entire life of the UN since the adoption of the Universal Declaration of Human Rights.  

But they are rights that have been violated with impunity in relation to Indigenous Peoples for just as long as these rights have existed.  

What was innovative was the application of these rights to Indigenous Peoples as peoples under international law with the corresponding right of self-determination rather than as mere “populations” or fully essentialized “Indigenous People”.

Many of the rights set out in the Declaration are collective in nature and framed in terms of “Indigenous peoples have the right”.

Collective rights are balanced by reference to the rights of individuals, such as the right of individuals to enjoy all human rights and fundamental freedoms set out in international human rights law.

Therefore the Declaration does something that is very useful; it helps clarify what are the normative implications and the operational requirements of the existing catalogue of human rights standards that have been adopted by the UN over the years.  

The Declaration is not merely a re-statement of existing rights.  

By studying the Declaration carefully you see the very practical value of language drawn from the jurisprudence, and language which helps us to understand those rights better; language like ‘free, prior and informed consent’, language like ‘just and fair compensation’ and language like ‘fair and independent process’.  

The Declaration catalogues the kinds of violations that have historically plagued and, sadly, continue to plague Indigenous Peoples around the world.  

In particular, there are attacks upon our cultures, our lands, our identities, and our own voices.  

In toto the Declaration lays out the minimum standards for the survival, dignity and well being of Indigenous Peoples.

This Declaration incorporates ‘choice’ as a fundamental element to which we are all entitled.  For example, the Declaration gives a balance by addressing:

-
respect for indigenous institutions, and equality before official institutions;

-
recognition of indigenous identity, and the right to national citizenship;  

-
respect for traditional justice systems, and adherence to national justice systems.  

This very balanced ‘choice’ approach to human rights is codified in countless instruments but in the Declaration it is very clearly laid out in regard to the long-term trials and struggles of Indigenous Peoples.

So having presented to you the international standard on the rights of Indigenous Peoples I will set out to answer the question ‘Will indigenous rights change Australia?’

My answer is, when you consider the details of this declaration, an outstanding ‘yes’.

The historical and continuing injustices against the Aboriginal peoples in Australia are addressed in this declaration.

The declaration, as we have seen, is sufficiently detailed to guide the States, including Australia, in their endeavours to address the situation of Indigenous Peoples.

In particular I refer back to Articles 27 and 40.

Article 27

States shall establish and implement, in conjunction with indigenous peoples concerned, a fair, independent, impartial, open and transparent process, giving due recognition to indigenous peoples’ laws, traditions, customs and land tenure systems, to recognize and adjudicate the rights of indigenous peoples pertaining to their lands, territories and resources, including those which were traditionally owned or otherwise occupied or used. Indigenous peoples shall have the right to participate in this process.

Article 40

Indigenous peoples have the right to have access to and prompt decision through just and fair procedures for the resolution of conflicts and disputes with States or other parties, as well as to effective remedies for all infringements of their individual and collective rights. Such a decision shall give due consideration to the customs, traditions, rules and legal systems of the indigenous peoples concerned and international human rights.

But more importantly, the Declaration is an instrument that must ultimately lead to the empowerment of the Aboriginal Peoples in Australia.

Change will come about because the Aboriginal Peoples can now see the rights they are being denied.

Change will come about because the international community has now determined that the rights and freedoms of Indigenous Peoples is a matter of international concern.

Currently, we have at present a Prime Minister who is very aware of Australia’s role in the international community.

He will be constantly reminded of Australia’s poor reputation on indigenous peoples and the need to embrace the Declaration on the Rights of Indigenous Peoples.

It is now just a matter of time for the much-needed changes to occur.

ENDS

RECOMMENDATIONS

1) Copies of the Declaration and Explanatory Information should be made widely and freely available in all locations, especially indigenous communities;

2) Intensive training and awareness raising on the rights of Indigenous Peoples should be provided throughout Australia for at least the next two years;

3) Indigenous organisations, institutions and structures should be encouraged to ‘sign on’ to the Declaration as a minimum standard for the protection of the rights of Aboriginal Peoples and Torres Strait Islander Peoples;

4) A ‘indigenous proposed national body’ should be established to oversight the promotion of the Declaration throughout all of Australia, including open and transparent communications with all governments of Australia;

5) HREOC, including specifically the A&TSI Social Justice Commissioner, and an indigenous proposed national body should have the mandate to report on the protection of the rights of Aboriginal Peoples and Torres Strait Islander Peoples;

6) Indigenous mechanisms, such as legal service organisations and rights-based organisations, should have a guaranteed capacity to promote and protect the rights contained in the UN Declaration;

7) An annual report on the promotion of the UN Declaration and the protection of rights contained in the Declaration, including recommendations, should be produced by the ‘indigenous proposed national body’, and reviewed by ATSI SJC, for:

a) Distribution to the Indigenous Peoples of Australia.

b) Tabling in the national parliament.

c) Presentation to the United Nations at the UNPFII and HRC.

d) Referral to all relevant institutions in Australia.

8) The Declaration and relevant literature should be incorporated into the basic curricula for, inter alia, high school students, lawyers, public servants and parliamentarians;

9) The Declaration merits consideration in professional ethics;

10) Professionals engaged in field research with Indigenous Peoples should periodically assess the status and uptake of the Declaration.

