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I.   THE FORM OF ‘STATE OF SATISFACTION’ PROVISIONS 

1.  The condition precedent form

Many statutory duties are imposed, or powers conferred, subject to a condition precedent: If X exists, then Y’ or ‘If X exists, then not Y’ where ‘X’ is a fact, and ‘Y’ is a power that may be exercised, or a duty to be performed.

2.  Express mental state conditions precedent
Sometimes, the existence of the condition precedent ‘that X exists’ is left to the administrative decision-maker (D) to determine. The form becomes: ‘If [D believes/suspects/is satisfied/ forms the opinion that] X exists, then Y’.

Examples 

· ‘Belief’ & ‘suspicion’: governing the exercise of powers of arrest, search, seizure and production in regulatory statutes: Quarantine Act 1908 (Cth), s 70B(3)&(4); Protection of Movable Cultural Heritage Act 1986 (Cth), s 33(1); and Meat Inspection Act 1983 (Cth), s 26(1).

· ‘Opinion’: Extradition Act 1988 (Cth), s 16 — the formation of the Attorney General’s opinion as to whether a person is ‘extraditable’ and whether the ‘dual criminality’ requirement has been satisfied before the power to issue an extradition notice is exercised. 

· ‘Satisfaction’: Migration Act 1958 (Cth), ss 65 & 116 — The Minister’s satisfaction as a condition precedent to the duty to grant or cancel a visa.

· Compound mental states — eg the search warrant provision in George v Rockett (1990) 170 CLR 104 (satisfaction that there are reasonable grounds to suspect that T is on the property, and that there are reasonable grounds to believe that T will afford evidence of something).  
3.  Implied mental state conditions precedent

Courts will sometimes imply a mental state precondition in a provision conferring a power or imposing a duty notwithstanding the absence of any express reference to a mental state. Such an implication will occur as an analytical step in a process of statutory construction undertaken to determine (i) whether a power or duty is subject to a condition precedent; and (ii) whether the condition precedent is a ‘jurisdictional fact’.
Examples:  Sutherland Shire Council v Finch (1970) 123 CLR 657 (whether a report was ‘favourable’ required the Minister to form an opinion — the opinion was a jurisdictional fact).

Dowe v Commissioner of the New South Wales Crime Commission [2007] NSWCA 296 (whether conduct of an ‘undercover’ operation was likely to seriously endanger health or safety required the satisfaction of the chief executive officer — this state of satisfaction was not a jurisdictional fact).

II.   POLICY CONSIDERATIONS 

1.  Practical effect of mental state conditions precedent
An express (or implied) mental state clause may potentially expand D’s power to determine when D is subject to a duty, or the circumstances in which D may exercise a power. 

2.  The main policy considerations

(a) The allocation of rights over decision–making and the scrutiny of discretionary power: Do courts or judges determine the limits of administrative power? Whether any doctrine of ‘deference’ to the administrative interpretation is to be accepted (cf Chevron USA Inc v Natural Resources Defense Council, Inc 467 US 837 (1984) as explained in Corporation of the City of Enfield v Development Assessment Commission [2000] HCA 5; 199 CLR 135).  

(b) The subject matter of the decision: Is there something in the nature of the decision which disables the court from substituting its state of mind for D’s state of mind? This consideration will usually be played out under the rubric of ‘expertise’ in decision–making. 

(c) Efficiency in decision–making. Is it convenient for D’s decisions to always be open to review:  Caledonian Collieries Ltd v Australasian Coal and Shale Employees’ Federation [No 1] (1930) 42 CLR 527, 550–1 (the Lusitania analogy); Woolworths Ltd v Pallas Newco Pty Ltd (2004) 61 NSWLR 707, [176] (Sheller JA), [218] (Cripps A-JA).
(d) Emergency situations: There is a history of resistance to making opinions jurisdictional facts in the context of states of emergency or special ‘undercover’ policing operations: see eg Lloyd v Wallach (1915) 20 CLR 299, 304; and Ex parte Stephenson (1942) 59 WN (NSW) 118. These cases are Australia’s equivalent to Liversidge v Anderson [1942] AC 206. For the notorious old line of habeas corpus cases under wartime emergency legislation, see D Clark & G McCoy, Habeas Corpus (Federation Press, 2000), pp 185–193. 

An historical review of the greater willingness of the courts to review administrative decisions based on mental states is contained in Minister for Immigration and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259, 275–6. 
  
3.  The development of express exceptions


Exceptions have developed were D’s expanded power is clearly desirable or undesirable: 

(a) Expanded power undesirable — determination of constitutional facts:  The High Court reserves for itself the right and duty to determine for itself whether constitutional preconditions to the valid exercise of federal power have been met: R v Judges of the Federal Court of Australia; ex parte Western Australian National Football League (Inc) (1979) 143 CLR 190, 202–3, 207, 214–5, 224–30, 238 (s 51(xx));  DMW v CGW (1982) 151 CLR 491 (s 51 (xxii)); R v Ludeke; Ex parte Queensland Electricity Commission (1985) 159 CLR 178 (s 51(xxxv)). 
(b) Expanded power desirable — jurisdiction of courts:  There is a strong presumption that provisions making the jurisdiction of a court conditional upon the existence of a fact are not jurisdictional: Parisienne Basket Shoes Pty Ltd v Whyte (1938) 59 CLR 369, 391. The presumption is justified by reference to convenience. It is not applied to individual administrative decision–makers; its application to tribunals is questionable.  
All else is left to the vagaries of the ‘jurisdictional fact’ concept. 

III.   CLASSIFICATION PROBLEMS – WHETHER THE MENTAL STATE IS A
          JURISDICTIONAL FACT

There are two main difficulties in determining whether D’s mental state of opinion, belief, suspicion or satisfaction is a ‘jurisdictional fact’ (and hence subject to review by a court):

(a) Courts use the term ‘jurisdictional fact’ in ways which both include and exclude such mental states such as ‘opinion’. 

(b) The question is one of statutory construction. It is thus often determined by reference to case–specific factors, policies, and sometimes values.  

1.  Judicial definition of jurisdictional fact — uncontroversial features

Alternative usages: ‘condition precedent’, ‘collateral fact’.

The standard definition: 

‘The term “jurisdictional fact” (which may be a complex of elements) is often used to identify that criterion, satisfaction of which enlivens the power of the decision-maker to exercise a discretion. Used here, it identifies a criterion, satisfaction of which mandates a particular outcome.’  

Corporation of the City of Enfield v Development Assessment Commission [2000] HCA 5; 199 CLR 135, [28] (Gleeson CJ, Gummow, Kirby, Hayne JJ). 

Accepted features: 

(a) Whether a fact is a jurisdictional fact is a question of statutory construction – reasonable minds may differ on this issue: Pallas, [9], [217]–[218]. 

(b) Classification of a fact (‘X’) as a jurisdictional fact expresses a conclusion of law. It is the result of the statutory construction: Timbarra Protection Coalition Inc v Ross Mining NL (1999) 46 NSWLR 55, [39]; Woolworths Ltd v Pallas Newco Pty Ltd (2004) 61 NSWLR 707, [10], [86], [88].

(c) Once classified as a jurisdictional fact, the existence of the fact X will determine the validity of the decision following the rule in Project Blue Sky Inc v Australian Broadcasting Authority (1998) 194 CLR 355 (Spigelman CJ refers to this as the ‘essentiality’ requirement in Timbarra): 

(d) If classified as a jurisdictional fact, the court will receive evidence to determine the existence or non-existence of X: R v Blakeley; Ex parte Association of Architects, Engineers, Surveyors & Draughtsmen of Australia (1950) 82 CLR 54, 91-2; R v Ludeke; Ex parte Queensland Electricity Commission  (1985) 159 CLR 178, 183-4; Enfield, [38], [50]; Timbarra, [105]; Woolworths Ltd v Pallas [188].

2.  Judicial definition of jurisdictional fact – ambiguous position of opinions

There are two judicial versions of what ‘X’ denotes in the phrase ‘If X, then Y’.


Definition 1: X is ‘a purely factual’ proposition ​​– ie. an externally observable ‘objective’ matter which the court can determine just as well as D 

This is the definition preferred by the text writers:  Aronson et al at 228; Cane & McDonald at 171. Courts sometimes adopt this definition to construe a statute, but then switch over to ‘Definition 2’ when dealing with mental states as factual conditions precedent. 

Examples  

Timbarra, [37], per Spigleman CJ: ‘The parliament can make any fact a jurisdictional fact, in the relevant sense: that it must exist in fact (objectivity)…’. Spigelman CJ was quick to note that ‘facts even whether they are described as ‘objective’, do not have an existence independent of their identification by some process of human agency’: Timbarra, [85].  

Anvil Hill Project Watch Association Inc v Minister for The Environment and Water Resources [2008] FCAFC 3, [21], [28], [32]. (Definition 1 accepted as the main rule; but the court also acknowledges that opinion can be a jurisdictional fact as an exceptional case: see below).

Definition 2: X denotes a proposition of fact, or opinion and fact, or even pure opinion.

‘The “jurisdictional fact”, upon the presence of which jurisdiction is conditioned, need not be a “fact” in the ordinary meaning of that term. The precondition or criterion may consist of various elements and while the phrase “jurisdictional fact” is an awkward one in such circumstances it will, for convenience, be retained in what follows. In Bankstown Municipal Council v Fripp [(1919) 26 CLR 385 at 403], Isaacs and Rich JJ pointed out that, with the object of preventing litigation on questions of jurisdictional fact, the legislature may introduce into the criterion elements of opinion or belief by the decision-maker. Section 65 of [the Migration Act 1958 (Cth)] is an example. The prosecutor was entitled to the grant of a visa only if the minister were “satisfied” that the prosecutor answered the description in s 36(2).  …A determination that the decision-maker is not “satisfied” that an applicant answers a statutory criterion which must be met before the decision-maker is empowered or obliged to confer a statutory privilege or immunity goes to the jurisdiction of the decision-maker and is reviewable under s 75(v) of the Constitution.’

Minister for Immigration and Multicultural Affairs v Eshetu [1999] HCA 21; 197 CLR 611, [130]–[131] (Gummow J). See also: Bull v Repatriation Commission (2001) 66 ALD 271, [22]; Repatriation Commission v Owens (1996) 70 ALJR 904. 


For further analysis of the definitional problem, see: 

Cabal v Attorney General [2001] FCA 583; 113 FCR 154, [49]–[72] (Weinberg J, upheld in Cabal v Attorney General [2001] FCA 1234); and NAAV v Minister for Immigration and Multicultural and Indigenous Affairs [2002] FCAFC 228; (2002) 123 FCR 298, [454]–[455], [471]–[472] (French J). 

M Aronson, 'The Resurgence of Jurisdictional Facts' (2001) 12 PLR 17; M Aronson, B Dyer and M Groves, Judicial Review of Administrative Action (3rd ed, 2004), p 227–39; P Cane & L McDonald, Principles of Administrative Law ¶ 5.4.3.1.


3.  Ambiguity in the statutory construction rule regarding opinions

The ambiguity matters when one wishes to apply the supposed rule of statutory construction —

That where a statute expressly requires a decision-maker to be satisfied of the existence of X, then the existence of X is usually not a jurisdictional fact; although the reverse (absence of such a provision) does not mean that the fact is jurisdictional: Anvil, [29]; Vanmeld Pty Ltd v Fairfield Council (1999) 46 NSWLR 78, 90–91; Beyazkilinc v Baxter Immigration Reception and Processing Centre (2006) 155 FCR 465, [41]; and by implication: Enfield, [28] cf. [34]

On closer analysis, this rule of construction dissolves into different definitions of ‘jurisdictional fact’ and case–specific concerns of statutory construction. Consider the ‘shift’ or ‘accommodation’ of opinion in the definitions of jurisdictional fact in the following statements: 

· ‘Where the statute uses language which refers to the opinion, belief or satisfaction of the decision maker, the general approach is to conclude against the existence of a jurisdictional fact, except for example where the simple existence of the opinion is itself a jurisdictional fact’:  Anvil Hill, [28] (emphasis added).

· ‘Where a factual reference appears in a statutory formulation containing words involving the mental state of the primary decision–maker – “opinion”, “belief”, “satisfaction” – the construction is often, although not necessarily against a conclusion of jurisdictional fact, other than in the sense that that mental state is a particular kind of jurisdictional fact… Where such words do not appear, the construction is more difficult’: Timbarra, [42] (emphasis added); see also [62].


The appropriate conclusion is that the language in which the relevant provision is expressed is not determinative: Cabal [73]–[74]. The classification will be governed by the broader process of statutory construction.

4.  Statutory construction and ‘the Timbarra factors’
Timbarra Protection Coalition Inc v Ross Mining NL (1999) 46 NSWLR 55, per Spigelman CJ — an attempt to lay down some basic rules of statutory construction. 
Followed: Woolworths Ltd v Pallas, passim; Walter Construction Group Ltd v Fair Trading Administration Corporation [2005] NSWCA 65, [75]–[79]; Dowe v NSW Crime Commission [2007] NSWCA 296, [24], [30]–[36], [73]–[77]; Anvil Hill, [29]–[31].

· The notions of ‘objectivity’ and ‘essentiality’: ‘The parliament can make any fact a jurisdictional fact, in the relevant sense: that it must exist in fact (objectivity) and that the legislature intends that the absence or presence of the fact will invalidate action under the statute (essentiality)’…. “Objectivity” and “essentiality” are two inter-related elements in the determination of whether a factual reference in a statutory formulation is a jurisdictional fact in the relevant sense. They are inter-related because indicators of “essentiality” will often suggest “objectivity”: Timbarra, [37]–[38]. 
Comment: These are awkward labels, and there is a self–referential relationship between the two concepts. But by positing them, one is at least directed to the central policy concerns. 

· Scope and purpose of the legislative scheme – eg the degree of flexibility within the scheme, the significance of the decision within the regulatory scheme (and, by implication, its public significance), nature of the task committed to D: Timbarra, [73]–[82]; Pallas [30]ff.
· The use of the terminology of ‘prohibition’ tends to indicate a jurisdictional fact: Pallas [32]-[44]. 
Comment:  Does this mean anything more than that that a jurisdictional fact may also take the form ‘If X exists, then [D must] not [do] Y’?

· Where ‘X’ is found as a logically anterior fact, rather than ‘in the course of the consideration by that decision-maker of the exercise of [the] power’, X is more likely to be a jurisdictional fact. ‘A factual reference that is appropriately characterised as preliminary or ancillary to the decision-making process or which is, in some manner, extrinsic to the facts and maters necessary to be considered in the exercise of the substantive decisionmaking process itself, is a reference of a character that the Parliament intended to exist objectively’: Timbarra, [44]; see also Pallas, [49]. 

Comment:  This is probably tautological, as all definitions of jurisdictional fact incorporate the condition precedent form.

· The element of fact and degree involved when determining whether or not X exists. Where this element is high, Parliament is more likely to have intended that the existence of X is a matter for the decision-maker: Pallas [53].  
Comment: The court acknowledged that this rule has many exceptions; see the counter–examples cited at Pallas [60].
· Complexity and value judgments: Where the existence of X involves the assessment of a wide range of matters of considerable complexity involving the formation of value judgments, X is unlikely to be a jurisdictional fact:  Timbarra, [88]–[89]; Pallas [58], Australian Heritage Commission v Mt Isa Mines Ltd (1997) 187 CLR 297, 303–4. 

Comment: the existence of a value judgment may cut both ways. If the rights at stake are fundamental or important rights then that may suggest that the factual reference is a jurisdictional fact: Buck v Comcare (1996) 66 FCR 359, 364; Beyazkilinc, [41](4). Aronson et al indicate that the presence of ‘transcendent’ or ‘important values’ may encourage judicial intervention. 

· The inconvenience of constant judicial review of D’s decisions creating a state of affairs where reliance cannot be placed on D’s decision: Pallas, [63].  

Comment: see Aronson’s critique of the (economic?) inefficiency of the ‘jurisdictional fact doctrine’.  

5.  Two recent decisions contrasted

(a) 
Anvil Hill Project Watch Association Inc v Minister for The Environment and Water Resources [2008] FCAFC 3

· Judicial review application in respect of D’s decision that a coal mining project was not ‘a controlled action’ under Environment Protection and Biodiversity Conservation Act 1990 (Cth), s 67. 

· Discussion of jurisdictional fact analysis, and the Timbarra factors: [21]–[31]. Timbarra analysis approved and applied. Significant factors in statutory construction were: 

· The fact that the Minister’s decision could be made on information received by the Minister rather than through objective observation suggested that the fact could not be objectively determined on the basis of admissible evidence before a court.

· Statutory consequences were expressed to flow from the Minister’s decision that the project was not a controlled action, rather than from the fact that the project was not a controlled action.     

· Efficiency of the process of environmental approvals created by the statute. 

· Held: D’s decision not a jurisdictional fact. 

(b) Williams v Minister for Justice and Customs & Anor [2007] FCAFC 33; 157 FCR 286
· Judicial review application of Minister’s decision to issue an extradition notice under section 16 of the Extradition Act 1988 (Cth). 

· It was simply assumed that the opinion was a jurisdictional fact — the term was not even used. Comment: This is not incorrect. It is just interesting that this analytical step was left out. 

· The Minister relied on advice and analysis of departmental officers regarding the nature of the offences alleged to have been committed by Williams in the USA. No statement of William’s alleged acts or omissions was provided. The statute required the Minister to form an opinion as to whether the conduct — ie the acts and omissions — of Williams satisfied the ‘dual criminality requirement.  

· Held: the opinion was not validly formed, because the opinion was not based on knowledge of the conduct: [43], [50].  

· Comment: The characterisation ‘jurisdictional fact’ was easily achieved in this case because: 

· the rights at stake were fundamental: [47]

· the acknowledged centrality of a valid notice in the administrative scheme for extradition: [43]–[49]; 

· the fact that the opinion is a decision on a question of law and fact, some of which involved complicated issues of foreign law (‘Neither the Attorney–General…, nor an Australian magistrate [exercising Commonwealth administrative power] is taken to be expert in foreign law’: [49]) — This is a strong hint that these are matters that are subject to review by a court. 

V
AMBIT OF REVIEW 

Once characterised as a jurisdictional fact, D’s decision is subject to review under all the ‘normal grounds’. 

Questions then arise as to the stage in the analysis when it is appropriate to apply the ‘normal grounds’ rather than the grounds identified in two discrete lines of authority: (i) Avon Downs Pty Ltd v Federal Commissioner of Taxation (1949) 78 CLR 353, 360; or (ii) Associated Provincial Picture Houses Ltd v Wednesbury Corporation  apply [1948] 1 KB 223. 

1.  The appropriate stage for an ‘abuse of power’ challenge 
The Wednesbury ground which refers to decisions made in a ‘manifestly unreasonable’ way is well known. The passage in Avon Downs (at 360) states: 

But it is for the commissioner, not for me, to be satisfied of the state of the voting power at the end of the year of income. His decision, it is true, is not unexaminable. If he does not address himself to the question which the sub-section formulates, if his conclusion is affected by some mistake of law, if he takes some extraneous reason into consideration or excludes from consideration some factor which should affect his determination, on any of these grounds his conclusion is liable to review. Moreover, the fact that he has not made known the reasons why he was not satisfied will not prevent the review of his decision. The conclusion he has reached may, on a full consideration of the material that was before him, be found to be capable of explanation only on the ground of some such misconception. If the result appears to be unreasonable on the supposition that he addressed himself to the right question, correctly applied the rules of law and took into account all the relevant considerations and no irrelevant considerations, then it may be a proper inference that it is a false supposition. It is not necessary that you should be sure of the precise particular in which he has gone wrong. It is enough that you can see that in some way he must have failed in the discharge of his exact function according to law.
It is now common for practitioners to refer to Gummow J’s review of this line of authority in Minister for Immigration and Multicultural Affairs v Eshetu (1999) 197 CLR 611, [132]–[148]. The ‘line’ includes authorities such Hetton Bellbird Collieries Ltd (1944) 69 CLR 407, Buck v Bavone (1976) 135 CLR 110 and Wu Shan Liang.  

In Williams, it was suggested that both the Wednesbury and the Avon Downs style challenges could only be considered in the case of a decision maker who was validly seized of his or her administrative jurisdiction but who had discharged it erroneously. The ‘normal grounds’ of review such as the failure to take into account relevant considerations (Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24) were to be considered at a logically anterior stage. The Full Federal Court said:  

[34] The distinction between failing to take into account relevant considerations (or taking into account irrelevant considerations), on the one hand, and a mistaken attribution of weight to a relevant factor (other than weight that is indicated by the statute), on the other, is an important one. It points to the need to distinguish between a failure to carry out the statutory task and its erroneous discharge, albeit by response to relevant considerations, in a “manifestly unreasonable” way.

…

[40] The principles according to which intervention is permissible, as discussed in the cases we have mentioned, have at least two aspects. The first involves an examination of whether the decision-maker has (or has not) taken relevant (and only relevant) matters into account. Assuming that examination vindicates the use of the material upon which the decision was based there is a further, strictly limited but nevertheless potentially available, basis for review which focuses upon the outcome of the decision-making process. 

[41] … The question which arises as to the first aspect is not whether reference to particular material was reasonable (whatever standard of reasonableness is posited) but rather whether the material was required to be (or alternatively not to be) taken into account.

This way of construing Wednesbury and Avon Downs takes some of the uncertainty out of these grounds of review. But it also narrows these grounds considerably, confining their application to circumstances of the abuse of power ‘within the four corners’ of the jurisdiction conferred. 

Query: Whether this is an accurate representation of Avon Downs, a case decided at a time when the central doctrines of modern administrative law were still being developed. Does not Avon Downs invite review on all the ‘normal grounds’, but simply in a context where the decision-maker has a greater degree of discretion (making it harder for the challenger to establish the ground: [cf Cane & McDonald, ¶ 5.3.7]. 

2.  A distinction between ‘duty’ and ‘power’ provisions

In another movement in the case law, it has been suggested that there is a distinction between mental state provisions which make the existence of X the condition precedent for (i) the performance of a duty rather than (ii) the exercise of a power. It has been suggested that certain grounds of review such as Wednesbury unreasonableness, do not apply to duty provisions, as these do not involve an exercise of power. 

This has developed from the analysis in Re Minister for Immigration and Multicultural Affairs; ex parte Applicant S20 of 2002 (2003) 158 ALR 59, [34]–[37], [72]–[74]. (Applicant S20 was a decision heavily confined to the specific statutory scheme of the ‘old Part 8’ of the Migration Act which had attempted to create a very limited code for judicial review). 
It appears to have carried forward in the analysis of the minister’s duty to grant a visa when satisfied of certain matters in Minister for Immigration & Multicultural and Indigenous Affairs v SGLB [2004] HCA 32; 207 ALR 12, [37]–[38]. 

Comment:  The analysis is curious. It breaks down the state of ministerial satisfaction required to activate the duty to grant a visa into two phases: (i) the condition precedent of the state of satisfaction which can be reviewed on the Wednesbury and Avon Downs grounds; and (ii) the performance of the duty (which presumably cannot be so reviewed). 


Commentators note the following problems with the distinction: 

(a) Duty and power provisions are best seen as points on a continuum rather than opposites — the migration example in SGLB is a case in point.

(b) The Avon Downs and Wednesbury grounds stand very close to one another, and Avon Downs is not so easy to limit to cases of power (cf duty) provisions. 
[see eg Cane & McDonald, ¶ 5.3.7.]
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