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The compliance & penalties regime 
Since 1 July 2006 a new penalty regime has applied to all people receiving payments where they are required to undertake activities or fulfil certain “participation requirements”.  This includes:

· All people receiving Newstart/Youth Allowance (unemployed), including “principal carers” and people with a “partial capacity to work”;

· Parenting Payment (single) recipients (who claimed after 1 July 2006) whose youngest child is between 6 and 8;

· Parenting payment recipients who claimed payment before 1 July 2006,  from 1 July 2007 or when their youngest child turns 7, whichever is later

· People receiving Special Benefit who are required to have an activity agreement (mostly Temporary Protection Visa holders)

· People receiving Austudy or Youth Allowance (student).

Generally, people who do not comply with the necessary participation requirements of their payment will be subject to penalties if they do not have a “reasonable excuse” for not complying.  The new penalty system is based on the concept of “participation failures”, which may be imposed where a person does not comply with their participation requirements.  

There are effectively two groups of “failures”, which lead to different penalties: 

· a “participation failure”, which could lead to suspension of payment until compliance with the original, or a similar requirement; and

· a “more serious” participation failure, which will lead to an immediate non-payment period of eight weeks.

The new categories of Newstart Allowance and Youth Allowance: “partial capacity to work” and “principal carers”

A person who falls into these two categories of Newstart Allowance and Youth Allowance will have different participation requirements to someone receiving Newstart Allowance under the “mainstream” rules.  On the whole, a person who falls into these categories will have less onerous requirements.  It is therefore important to make sure that Centrelink has placed a person in the right “category” of payment and the correct participation requirements are being applied to the person.  

A person is a “principal carer” if they have a child under 16 in their care.

The definition of “partial capacity to work” is slightly more complicated.  A person has a "partial capacity to work" where: 

· they have a physical, intellectual or psychiatric impairment; 

· the impairment of itself prevents the person from doing “30 hours per week” of work, “independently of a program of support”, within the next two years; and 

· no “training activity” is likely, because of the impairment, to enable the person to do “30 hours per week” of work, “independently of the program of support”, within the next two years.

The level of a person’s capacity to work will be in all cases determined by a Job Capacity Assessor (see below).

[Note: Supplementary payments and concession cards: A person who satisfies the additional qualification criteria for being a "principal carer" parent or a person with a "partial capacity to work" may access supplementary payments and concession cards beyond those available to other Newstart Allowance and Youth Allowance (unemployed) recipients, if the relevant qualification criteria are met. These include: 

· Pensioner Concession Card;

· Pharmaceutical Allowance;

· Telephone Allowance;

· Higher rate of Mobility Allowance (people with a "partial capacity to work" only);

· Higher rate of Employment Entry Payment (people with a "partial capacity to work" only). 

Note also that a young person in receipt of Youth Allowance will be automatically exempt from the parental means test if they have a “partial capacity to work”.]

Job search requirements for people with a “partial capacity” and “principal carers”

Centrelink policy guidelines indicate that for people with a “partial capacity to work” or “principal carers” the default number of job search contacts will be six contacts per fortnight.   The default number of contacts for a person on “mainstream” Newstart Allowance are 10 per fortnight.  However, the number of jobs a person is required to look for each fortnight should depend on the person’s circumstances. 

Those undertaking a program through vocational rehabilitation, the Personal Support Program or the Disability Employment Network will have their job search requirements tailored to their capabilities by their provider.

A person with a "partial capacity to work" or who is a “principal carer”, who is working 15 hours per week is taken to satisfy the activity test and should not be required to undertake any further activities.

Centrelink policy guidelines state that where a person with a "partial capacity to work" or who is a “principal carer” undertakes work of less than 15 hours per week, this will contribute to them satisfying the activity test. If they are working 10 hours per week or less, there will be no change in the person’s job search requirements and if they are working between 10 and 15 hours per week, they will have their job search requirements halved. However, this policy should not be applied inflexibly and the decision as to what a person’s job search requirements should be needs to take into account all their personal circumstances.

How will people be “assessed”?

A person wishing to claim a payment as a person with a “partial capacity to work” must still provide Centrelink with a “treating doctor’s report” completed by their treating doctor and outlining their injuries, disabilities or medical conditions.  Centrelink will then refer the person to a “Job Capacity Assessment” (JCA). These assessments are relevant in the determination of the person’s current and future work capacity, expressed in hour bandwidths (eg 0-7 hours per week, 22-29 hours per week).

JCAs also allow assessors to refer people directly to Government funded short-term programmes of assistance and to recommend further referrals to a wide range of services that the Job Capacity Assessor has determined may help the person to improve their ability to work.

Most JCAs are undertaken by three Government providers (Centrelink, the Commonwealth Rehabilitation Service and Health Services Australia). Some are conducted by non-government providers contracted by the Department of Human Services.

Assessments are conducted in person where possible, and take up to an hour and a half. The person being assessed may take a friend, relative or advocate with them to their assessment. Interpreters, including AUSLAN interpreters, can be provided for the assessment. Assessments do not involve physical examination of the person.

The assessor examines evidence such as the person’s Treating Doctor's Report, medical certificates and other medical reports that have been provided by the person. In some cases a specialist report may be requested. The assessor may consult with other Job Capacity Assessors with particular expertise, such as a psychologist or social worker 

In limited circumstances, a person can request a different Job Capacity Assessor, eg, where the assessor they have been assigned is known to them. A person may also request that they be seen by a Job Capacity Assessor of a particular sex for religious, cultural or personal reasons. Where a person has made such a request the JCA provider needs to make every effort to accommodate the request.

Job Capacity Assessment referrals can be made by Centrelink, Job Network agencies and Disability Employment Network agencies. Assessments are generally made for the following two year period.
Job Capacity Assessors
Job Capacity Assessors come from a wide range of professions. They include:

· Psychologists; 

· Occupational Therapists; 

· Rehabilitation Consultants; 

· Medical Practitioners; 

· Audiologists; 

· Physiotherapists; 

· Speech Pathologists; 

· Registered Nurses; 

· Exercise Physiologists; and 

· Social Workers. 

Referrals are not currently streamed according to a particular Job Capacity Assessor’s training and experience, although the Department of Human Services has indicated that this may be done in the future. This means that, say, Job Capacity Assessors trained as psychologists are not currently restricted to making assessments solely on psychiatric, intellectual or cognitive impairments. Any Job Capacity Assessors, whatever their professional qualifications, may be required to conduct JCAs on all manner of physical, psychiatric, psychological and other illnesses, disabilities and barriers to employment. 

The Department of Human Services monitors Job Capacity Assessments for quality, consistency and timeliness. Complaints or disputes regarding assessments should be made to the Job Capacity Assessment provider in the first instance, and then to the Department of Human Services and/or the Commonwealth Ombudsman.

Clinets do not generally have access to the JCA report. Clients can seek copies of the JCA provider’s records under the Freedom of Information Act.

“Participation Failure” 

The following are the different types of participation failures.  The failures are applicable to all the above payment types unless otherwise stated.

Failure to comply with a reasonable requirement 

The Social Security Act clearly states that a person can only incur a “participation failure” for not complying with a requirement if:

· the requirement was “reasonable”; 

· the person was “notified” of the requirement; and 

· the “notice” warned that failure to comply would result in a “participation failure”.

The requirement must be “reasonable”- In determining whether a requirement is reasonable it is necessary to take into account a person’s circumstances. 

Note that the “reasonableness” requirement is separate from the reasonable excuse defence to having failed to comply with a requirement and may therefore make for a separate ground for appealing a decision that a person has committed a “participation failure”. For example, if Centrelink asks someone to look for work which they are not qualified to do, the requirement might not be reasonable and therefore there should be no “participation failure” if the person does not look for that type of work. However, if the requirement was reasonable because the person was suitably qualified but the person was temporarily unable to look for work because they fell ill or were injured, then they may have a reasonable excuse and therefore no “participation failure”.

A note on notices

Some notices are required to be in writing, others are not.  Most likely for the purposes of this participation failure a person would be “notified” under section 63(2) or 64(2) of the Social Security Administration Act 1991, in which case the notice need not be in writing, 

The “notification”, whether verbal or written, must warn the person that if they do not comply with the requirement, they may have a “participation failure” recorded against their name.

Failure to satisfy the activity test (except parenting payment)

A person commits a “participation failure” and may be subject to a “participation penalty” if the person has failed to comply with the general activity test obligations to be actively seeking and willing to undertake paid work.

Failure to comply with the terms of an Activity Agreement (except Austudy Payment) 

A person may be subject to a participation failure where they have not complied with the terms of their Activity Agreement and do not have a “reasonable excuse” for not complying with a term of their Activity Agreement.

Centrelink should also look at whether the particular term of the agreement was reasonable and whether the person had the capacity to comply. 

Failure to comply with a requirement to enter into an Activity Agreement (except Austudy Payment).

These “participation failures” generally occur where a person has been notified that they are required to enter into a “Preparing for Work Agreement”, a “Participation Agreement” or other activity agreement but either refuses to enter into any Agreement or does not;

· go to a meeting or meetings to negotiate the terms of an Agreement; 

· reply to any correspondence that they receive about the intended Agreement; or

· agree to the terms of the Agreement as proposed.

A person who has a “reasonable excuse” for the failure should not be taken to have committed a “participation failure”.

Failure to attend a job interview (except Austudy Payment)

Where a person refuses or fails to attend a job interview without a “reasonable excuse”, they are taken to have committed a “participation failure”. To avoid a “participation penalty”, the person will need to show Centrelink that they had a “reasonable excuse” for refusing or failing to attend the job interview. 

Failure to commence, complete, participate in or comply with the conditions of the Work for the Dole program (except Austudy Payment)

Not all people can be “required” to participate in Work for the Dole. If Centrelink does “require” a person to participate in work for the dole and the person fails to attend or comply with the conditions of “Work for the Dole”, the person may be found to have committed a “participation failure” if they do not have a reasonable excuse for the failure. 

Failure to continue involvement in a Labour Market Program (except Austudy Payment)

A person commits a “participation failure” if the person ceases involvement in a Labour Market Program because the person either:

· voluntarily ceases to take part in the program; or 

· is dismissed from the program for misconduct.


Failure to comply with a notice to look for a certain number of jobs within a particular period (except Austudy Payment and Parenting Payment)

A person may be required to look for a particular number of jobs each fortnight.  Centrelink must notify the person of how many jobs they must seek in a particular period.  Generally it will be the person’s Preparing for Work Agreement which contains the notice of the requirement however this might not always be the case. Failure to look for the required number of jobs within the relevant period can lead to a “participation failure”, unless the person has a reasonable excuse for the failure.
Failure to supply Employer Contact Certificates (except Austudy Payment and Parenting Payment)
A person may be required to provide Centrelink with written statements from employers they have contacted which confirm that the person applied for the particular job vacancy.  These are known as Employer Contact Certificates.  Failure to produce these certificates, if required to do so by Centrelink, may constitute a “participation failure” unless the person has a reasonable excuse for the failure.

Failure to comply with certain requirements included in an Activity Agreement – the Job Seeker Diary (except Austudy Payment)
A “participation failure” may occur where a person fails to comply with the following activity agreement requirements:

· to undertake a certain number of job searches per fortnight; and

· to keep a record of the person’s job searches in a document referred to in the agreement as a job seeker diary; and

· to return the job seeker diary to the Department at the end of the period specified in the agreement


 Failure to comply with a requirement to undertake another activity after a previous “participation failure”

A person who has committed a “participation failure” of any of the types listed above may be notified of a rescheduled requirement to undertake either the original activity, or a different activity, to avoid incurring a suspension penalty.  If a person fails to undertake the activity specified in the new notice then this new failure will be a “participation failure”.

Failure to meet a requirement to undertake particular paid work (Parenting Payment only)

No failure if “reasonable excuse” 

A person has not committed a “participation failure” if the person has a “reasonable excuse” for the failure.  The defence of “reasonable excuse” applies to all the different types of failures listed above in this section (and applies to some, but not all of the repeated or more serious failures listed below).

There is no definition of what a “reasonable excuse” is, although there are a number of things which Centrelink must accept as a “reasonable excuse”, if Centrelink is satisfied that they had a significant impact on the person’s capacity to comply with the requirement.  These “reasonable excuses” are listed below.  It is important to remember that these are not an exhaustive list of the possible “reasonable excuses” a person may have.  If Centrelink does not agree that a person has a reasonable excuse the person should appeal immediately to an Authorised Review Officer even if there is no immediate impact on their payment.  This is because “participation failures” accumulate and a third “participation failure” may result in an 8 week non payment period.

Matters to be considered in determining whether a person has a “reasonable excuse”

· Homelessness or unstable accommodation;

· Lack of literacy and language skills;

· Psychiatric problems or mental illness;

· Physical illness of the person or one of their dependents;

· Unexpected caring requirements;

· Drug/alcohol dependency;

· Unexpected clash with paid employment;

· The person had work on that day;

· The person had a job interview;

· An interpreter was needed but was not available;

· Lack of availability of transport;

· Lack of availability of child care; and 

· Lack of awareness of the requirement (eg not receiving correspondence).

Centrelink must also take into consideration;

· Any illness impairment or condition which requires frequent treatment (including those that are episodic or unpredictable)

· Cognitive or neurological impairment

· Unforseen family or caring responsibilities

· The death of an immediate family member

· Recent release from prison (within 28 days of failure)

No failure if the requirement was to undertake “unsuitable” paid work (except Austudy Payment)

Centrelink can require a person to undertake particular paid work in order to satisfy the activity test.  However, Centrelink cannot require a person to undertake work which is “unsuitable”. 

It follows that if a person fails to meet a requirement that they undertake particular paid work that was “unsuitable” there should be no “participation failure” recorded against them.  Note that there are different definitions of what is “unsuitable” work for people with a “partial capacity to work” and “principal carers”.

When do the “participation failures” and participation penalties take effect?

There is no simple way to explain the compliance regime. The legislation is extremely complex and cumbersome. 

For the purposes of working out when a penalty applies, we refer to a number of different terms which require explanation. These include;

· “first fortnight” – this is the fortnight in which a person commits the initial “participation failure” (important: there cannot have been a participation in the preceding fortnight that wasn’t complied with in that fortnight. If there was it would mean the person is already in their second fortnight). 

· “second fortnight” – this is the fortnight after the first fortnight

· “lodgement day” – at the end of every fortnight a person is required to lodge their continuation forms, sometimes known as “SU19s”. A person will not be paid unless this form is lodged (note: this does not apply to those people who have a full exemption from the activity test and are only required to lodge every 12 weeks) 

· “rescheduled requirement” – this is a requirement which may either be the original activity which the person failed, or a new replacement activity

· "participation failure" – what a “participation failure” is, and the different types of “participation failures” are explained in detail in section 2 above

· "participation penalty" – this may be a temporary suspension of payment or a reduction in a person’s fortnightly payment as a result of having committed certain "participation failures".  For people who have committed three “participation failures” in a 12 month period, the “participation penalty” may be an eight week period of no payment.

A person does not receive a “participation penalty” (eg. reduced or suspended payment) during the first fortnight, however they may have a “participation failure” recorded against their name. A person can fail to meet a requirement a number of times in the first fortnight, but can only ever have one “participation failure” recorded against them for the first fortnight.

At the end of the first fortnight, the person will have to lodge their continuation form with Centrelink. At this point Centrelink should find out whether the person had a “reasonable excuse” for the failure and whether in fact the “participation failure” exists, if they have not already done so. If the person has committed a “participation failure” in the first fortnight, Centrelink will warn the person as follows: 

· that the person has committed a “participation failure” in the preceding fortnight (the first fortnight);

· that the person must meet the same or a replacement requirement in the coming fortnight (the second fortnight). and should warn that there can be a suspension and/or reduction in a person’s next payment if they do not comply; and

· that although they were paid in full for the first fortnight, the person will not be paid again until they comply with the requirement.

Specifically, Centrelink should warn the person that if they fail to meet a rescheduled requirement in the coming fortnight (the second fortnight) then a new “participation failure” will be recorded against them every time they fail to comply (eg, for every rescheduled appointment they miss during the second fortnight without a reasonable excuse) and that three “participation failures” in 12 months may result in an eight week period of no payment.
If a person beginning their second fortnight complies with the next rescheduled requirement by the deadline given by Centrelink then they will not lose any payment and will not have a further “participation failure” recorded against them.

However, if they do not comply with the next rescheduled requirement, then Centrelink will contact them again with another rescheduled requirement.  Where the person keeps failing to comply with rescheduled requirements, Centrelink will keep rescheduling new ones.

A penalty will be applied to a person who missed their first rescheduled requirement in the second fortnight if they didn’t have a “reasonable excuse” for doing so. When the person’s next lodgement day comes at the end of the second fortnight, they will be paid only from the date they eventually complied until the end of the fortnight.

Because every failure to comply with a rescheduled requirement in the second fortnight is a “participation failure” (unless the person has a reasonable excuse for the failure), a person who fails to comply with two rescheduled requirements in the second fortnight is likely to accrue a total of three “participation failures” and an eight week period of no payment may be imposed.

Every “participation failure” will count against a person for 12 months and three in 12 months will result in an eight week no payment period. 

Exceptions

The exception to this process is where the person has failed to return a satisfactory Job Seeker Diary. In these cases, payment will be suspended from the fortnight following the lodgement day for the Jobseeker Diary and will continue until the person has complied with the requirement.

Draft Centrelink policy states that where a person fails to return a satisfactory Job Seeker Diary, they will be issued with a number of Employer Contact Certificates and the person will not be paid until they are satisfactorily returned.

"repeated or more serious failure"

Three "participation failures" in 12 months

Where a person has a third “participation failure” recorded against them in a 12 month period a “repeated” participation failure is said to have occurred and an eight week penalty may be applied. 

Voluntarily becoming unemployed

This “more serious participation failure” does not apply to people receiving Austudy Payment or to “new apprentices” or full-time Youth Allowance students.

Where a person becomes unemployed either directly or indirectly because of their own voluntary action Centrelink must consider whether or not the voluntary action was “reasonable” or not.  If the voluntary act was reasonable, the eight week period of no payment cannot be imposed.

Becoming unemployed due to misconduct as a worker

This “more serious participation failure” does not apply to people receiving Austudy Payment or to “new apprentices” or full-time Youth Allowance students.

A person can become unemployed due to misconduct only if their misconduct occurred in the workplace. A person who was dismissed due to lack of ability to do the job, or even for incompetence cannot be considered to be unemployed due to misconduct unless their behaviour was “clearly deliberate”.

Refusing or failing to accept a suitable offer of employment (without a reasonable excuse)

This “more serious participation failure” does not apply to people receiving Austudy Payment or to “new apprentices” or full-time Youth Allowance students.

Failing to commence, complete, participate in or comply with the terms of a Work for the Dole program

This “more serious participation failure” does not apply to people receiving Austudy Payment or to “new apprentices” or full-time Youth Allowance students.

Where a person fails to commence, complete, participate in or comply with the terms of an “approved program of work for income support payment” they will incur an eight week period of no payment. In practice, the “approved program of work for income support payment” will be Work for the Dole. This type of "repeated or more serious failure" only applies to a person who is required to do full-time (50 hours per week) Work for the Dole. 

A person cannot have an eight week period of no payment imposed for not commencing, completing or participating in or complying with the terms of a Work for the Dole program unless Centrelink has considered a set of “factors” set out by the Minister (in a document known as a “disallowable instrument”) and the person has been determined by Centrelink to meet the factors contained in the disallowable instrument.  At the time of writing the Minister had not yet released the disallowable instrument. 


When does the eight week period of no payment start and finish?

Three "participation failures" in 12 months

When a person’s eight week period of no payment starts and ends depends on the type of failure and when it occurs.

For "participation failures" related to Job Seeker Diaries, Employer Contact Certificates and the requirement to look for a certain number of jobs per fortnight the penalty starts from the beginning of the fortnight after the fortnight in which the third failure occurred. This means a person should be paid for the fortnight in which the third failure occurs, but not for the next eight weeks. 

For other types of participation failures the question is when did the second failure occur? More specifically, did the second failure occur in the fortnight immediately preceding that of the third failure?

If the second failure was in the immediately preceding fortnight then the eight weeks starts from the beginning of the third failure fortnight. In practical terms, this means that when the person lodges their SU19 or “continuation forms” at the end of the fortnight in which they committed their third participation failure they will not be paid. They will have effectively served two weeks of their penalty already and will not be paid for the following six weeks.

If the second failure was not in the immediately preceding fortnight then the eight weeks starts from the beginning of the fortnight AFTER the third failure fortnight. In practical terms, this means that the person will be paid when the lodge their SU19 or “continuation forms” at the end of the third failure fortnight, but not again for the following eight weeks.

Voluntarily becoming unemployed and becoming unemployed due to misconduct as a worker 

If a person was already receiving Newstart Allowance, the eight weeks starts from the day Centrelink decides that the person has become voluntarily unemployed, which may be later than the day on which the voluntary unemployment actually occurred.

If a person was not receiving Newstart Allowance, the eight weeks starts on the day on which they became voluntarily unemployed.

Refusing or failing to accept a suitable offer of employment (without a reasonable excuse)

An eight week period of no payment for refusing or failing to accept a suitable job offer starts from the day Centrelink decides that the person has refused a suitable job offer, which may be later than the day on which the refusal or failure actually occurred.

Failing to commence, complete, participate in or comply with the terms of a Work for the Dole program

An eight week period of no payment for failing to commence, complete, participate in or comply with the terms of a Work for the Dole program starts from the day Centrelink decides that the person has committed the failure, which may be later than the day on which the failure actually occurred.

As confusing as the compliance regime detailed above appears, it is important that you encourage your clients to appeal decisions about participation failures.  The immediate consequences of “more serious participation failures” and the cumulative impact of other “participation failures” are too serious to ignore.

What is “financial case management”?

From 1 July 2006, a person who has incurred an eight week no payment period may be referred by Centrelink to a charity, community welfare organisation or other non-government organisation (NGO) for “financial case management”.  

A person who is referred for “financial case management” may have their essential expenses (eg rent or electricity) paid for directly by Centrelink up to the limit of the income support they would have received if they had not incurred the eight week no payment period.

Centrelink has stated that “essential expenses” are those expenses that a person incurs that are required to “sustain” the person during the eight week no payment period and that these may include: 

· reasonable costs of living (including food, rent, mortgages, medical expenses, rates, gas, electricity, telephone, public transport and other reasonable or unavoidable costs);

· repairs or replacement of essential white goods;

· school expenses;

· funeral expenses;

· essential expenses arising from the birth or adoption of a child;

· replacement of essential household goods lost through theft or natural disaster;

· cost of essential repairs to a person’s car or home;

· car or home insurance;

· car registration;

· essential medical expenses.

The role of case managers

Various charities, community welfare organisations and other non-government organisations (NGOs) are contracted by Centrelink to provide “case management” services. These NGOs will be required to decide, in discussion with the person who has incurred the eight week no payment period, what “essential expenses” should be paid directly by Centrelink on behalf of the person.  Where there is no NGO offering “case management” services they will be undertaken by a Centrelink Social Worker.

Centrelink has stated that the NGO is to discuss with the person which essential expenses are to be paid. NGOs are asked by Centrelink to consider a person’s preferences wherever possible, particularly where there are cultural or religious considerations.

A list of “essential expenses” will then be determined and recommended to Centrelink by fax. If Centrelink accepts the recommendations, it will arrange for payment. Generally, payments will be made directly to the third party (eg the landlord or utility company). Centrelink has indicated that cash payments to the case managed person, even for transport needs, will be very rare.

Who will be offered “financial case management”

Centrelink will only refer a person for “financial case management” in the two circumstances described below.

1.
Where the eight week no payment period is likely to cause hardship to children or vulnerable dependents

Centrelink has stated that vulnerable dependents are children or others who:

· live with the person; and 

· have expenses in addition to living expenses (generally as a result of illness or incapacity) which they would normally rely on the help of the person to meet; and

· are unable to meet those expenses because of the person’s eight week no payment period.

2.
Where the person is considered “exceptionally vulnerable”

Centrelink has stated that a person will be considered to be “exceptionally vulnerable” if they:

· have a recognised disability, medical condition or physical or mental impairment; and

· require medication to manage that condition or impairment; and 

· do not have sufficient funds available to purchase essential medication.

Appealing against a “financial case management” decision

The decision as to whether a person will be referred for “financial case management” will be made by Centrelink. Decisions about eligibility for “financial case management” cannot be appealed under Social Security Law.

Notwithstanding this, a person may wish to lodge a complaint with the Commonwealth Ombudsman or their local federal Member of Parliament.

Where a person has a dispute with an NGO providing “financial case management” that is unable to be resolved, Centrelink may decide to take over “financial case management” for the person.

General appeal rights

Where a person disagrees with a Centrelink decision, they have the right have it reviewed in its entirety.  The first step in the appeals process is an internal review by an Authorised Review Officer (ARO).  The ARO is a senior officer in Centrelink who has the power to vary, affirm or set aside the original decision. Requests for an ARO review may be made in person, over the telephone or in writing.  Written and oral submissions by an advocate may also be made to an ARO.

The ARO must provide the person with a decision in writing.  The ARO’s decision must set out the legislation and policy on which the decision is based.  This is often the first detailed explanation a person will receive of the decision made in their case.

A person who is not satisfied with the ARO’s decision has the right to appeal to the Social Security Appeals Tribunal (SSAT).  Appealing to the SSAT is free.  The SSAT is independent of Centrelink.  There is no Centrelink representative at SSAT hearings.

A person may appeal to an ARO or to the SSAT at any time. However, to receive back-pay from the date they were affected by the original decision, they should appeal within 13 weeks of receiving written notice of the original decision (except for Family Assistance decisions). If a person appeals more than 13 weeks after receiving the notice and they are successful, they will only receive back-pay from the date they appealed. 

If a person is appealing to an ARO or to the SSAT about a debt only, no time limits apply. This means that if the appeal is successful, and the debt is cancelled or recovery waived, the person may be entitled to a refund of the amount they have paid back to Centrelink.

There is a right of appeal from SSAT decisions to the Administrative Appeals Tribunal (AAT). Centrelink can also appeal against an SSAT decision to the AAT.   Appeals must be lodged with the AAT within 28 days of receiving the SSAT decision in writing.  This time limit can be extended in limited circumstances by order of the AAT.  

Payment pending review

The Social Security legislation provides for the continuation of a person’s payment while a decision is being reviewed by either an Authorised Review Officer or the SSAT, if the decision is one that relied on the exercise of a discretion, or holding of an opinion.   As seen above, most decisions about participation failures are of this nature, as they depend on a decision being made about whether or not a person had a “reasonable excuse”.  In most cases, the decision about whether or not to grant payment pending review is in itself a discretionary one.  However, special rules apply to appeals about eight-week no-payment periods.  A person is automatically entitled to payment pending review when they have appealed a decision about an eight-week no-payment period to either the Authorised Review Officer or the SSAT. 

A final note

It’s worth briefly revisiting the first point made in this paper- it cannot be forgotten that since 1 July 2006 a greater pool of people are subject to activity testing and therefore to the compliance measures.  This increase in the number or people now subject to activity-testing and therefore the compliance regime includes parents of young children and people living with significant disabilities.  
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